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IN THE WASHINGTON STATE COURT OF APPEALS

DIVISION II

In re the Personal Restraint of No. 4900&-4-II

(cons, with 50076-1-II)
CORY LEWIS,

MOTION FOR DISGREIICmRY REVIEW-

Petitioner.

RAP 13.5A

A. IDENTITY OF MQVANI'

CCWES NOW Cory Lewis, Pro Se, and asks this Court to accept review

of the Court of ̂ jpeals decision as designated in Part B of this

petition.

B. COURT OF APPEALS DECISION

Mr. Lewis seeks review of the Court of Appeals Division II decision

denying the underlying Personal Restraint Petition (PRP) filed in

consolidated Case Nos. 49006-4-II and 50076-1-II on the 24 day of April

2018. A copy of the decision is attached hereto as Appendix (App.) 1.

C. ISSUE PRESENTED FOR REVIEW

1. A trial Court abuses its discretion waen its d^ision is based
upon untenable grounds or untenable reasons. Where the trial
Court based its findings that Mr. Lewis' nonicide cnarge was not
justified contrary evidence notwithstanding, did the trial Court

/  iabuse its discretion?

95898-0



D. STATEMENT OF THE CASE

The statemanit of the case is that as set forth in tne PRP at 111114

through 35, and ail of whidi is incorporated by reference as if set forth

in fuil herein.

E. ARGMTT WHY REVIRTW SHOULD BE ACCEPT^ED

1. The Trial Court Abused Its Discretion When It Found That Mr.

Lewis' Homicide Charge Was Not Justified.

In denying Mr. Lewis' PRP, Division II opined that the trial Court's

finding that Mr. Lewis' self-defense claLm was overcome by the State was

not an abuse of discretion. App. 1, pp. 14-15. The Court's decision is in

conflict with the State Suprone Court's decision in In re Marriage of

Littlefield, 133 Wn.2d 39, 940 P.2d 1362 (1997).

In Littlefield, the Supreme Court laid out a clear meaning for

purposes of analyzing an "abuse of discretion" claim.

A trial Court abuses its discretion if its decision is manifestly

unreasonable or cased on untenable grounds or untenable reasons. In re

Marriage of Uttlefield, 133 Wn.2d 39, 46-47, 940 P.2d 1362 (I997)(citing

In re Marriage of Kovacs, 121 W:i.2d 795, 801, 854 P.2d 629 (1993); and In

re Marriage of Wicklund, 84 Wn.App. 763, 770 n.l, 932 P.2d 652 (1996)).

"A Court's decision is manifestly unreasonable if it is outside the

range of acceptable choices, given the facts and the applicable legal

standard; it is based on untenable grounds if the factual findings are

unsupported by the record; it is based on untenable reasons if it is

based on an incorrect standard or the facts do not meet the requiraTonts

of the correct standard." Littlefield, 133 Wn.2d at 47(citing State v.

Rundquist, 79 Wn.App. 786, 793, 905 P.2d 922 (1995)(citing WASHnNGTON

STATE BAR ASS'N, WASHINfflON APPELLATE PRACTICE DESKBOOK §18.5 (2d ed.

1993)), review denied, 129 Wn.2d 1003, 914 P.2d 66 (1996). A trial



Court's decisicsi is tnanifestly unreasonable if it takes a view no

reasonable person would take. Mayer v. Sto Industries, Inc., 156 Wn.2d

677, 684, 132 P.3d 115 (2006)("...tne Court's decision is 'manifestly

unreasonable' if 'the Court, despite applying the correct legal standard

to the supported facts, adopts a view "tnat no reasonable person would

take."'"(citing State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638

(2003)(quoting State v. Lewis, 115 Wn.2d 294, 298-99, 797 P.2d 1141

(1990)). Questions of law are reviewed de novo. Mayer, 156 Vfti.2d at

684(citing In re Firestorm 1991, 129 Wi.ld 130, 135, 916 P.2d 411 (1996);

also citing Washington State Physicians Insurance Exchange & Ass'n v.

Fisons Corp., 122 Wn.2d 299, 339, 858 P.2d 1054 (1993)(noting that "[a]

trial Court would necessarily abuse its discretion if it based its ruling

on an erroneous view of the law")).

Here, the Court seemingly disregarded the pertinent facts

surrounding Mr. Lewis' claim of self-defense.

At trial, the Court neard testimony that in Novanber 2013, Mr. Page

and Mr. Lewis became roommates. See PRP Attacnment C, Report of

Proceedings ("RP"), (3-17-16), p. 37. Mr. Lewis and Mr. Page had a mutual

friend, Mookie, who had been renting a room in the same residaice as

Page. RP (3-17-16), pp. 12-13. However, after Page became angry and tried

to choke Mookie, ̂ fookie moved out and Lewis moved in. RP (3-17-16),

pp. 12-13.

Page had a history of anger problans reaching back to his childhood.

RP (3-17-16), p. 17, RP (3-16-16), pp. 35-39, 45, 48-49, 54, 56. Page

would "go off" on people for no good reason. RP (3-16-16), p. 39. Page

admitted to his therapist that he felt anger and fury a lot, often "going

fran 0 to 60." RP (3-16-16), pp. 48-49. Page reported hiitiself as violent



and aggressive. RP (3-16-16), p. 49. Page's anger coanagaTent problems led

to his being expelled frcxn Tacona Conmunity College. RP (3-16-16), p. 45.

He was also fired from his job due to a confrontation at work.

RP (3-16-16), p. 52.

One day in September 2014, Page became irate that Lewis and nis

children ate all the cheese in the house. RP (3-17-16), p. 16. After the

children left. Page followed Lewis into another room, belligerently

yelling at him. RP (3-17-16), p. 17. Page provoked a fist fight in which

Lewis engaged to defend himself. RP (3-17-16), p. 17. Lewis ended up

having to go to the hospital by ambulance and was treated for a

dislocated shoulder. RP (3-17-16), p. 17. After this, Laid.s stopped

having his kids come over to the house and began looking for a new place

to live. RP (3-17-16), p. 18.

to December 8, 2014, Lewis arrived hone and went to his roan to work

on nis music. RP (3-17-16), p. 21. Page called Lewis into his room and

began to yell and belittle Lewis for no apparent reason. Page cursed at

Lewis, calling him a "little bitch." RP (3-17-16), p. 23. Lewis did not

understand v^t had set Page off. RP (3-17-16), p. 24. Page wanted to get

into another fist fight with Lewis, but Lewis said he did not want to.

RP (3-17-16), p. 25.

At one point. Page picked a gun up fron off his bed and started

waiving it around. RP (3-17-16), p. 23. Page eventually pointed the gun

directly at Lewis. RP (3-17-16), p. 25. As Lewis went into the hallway,

Page said, "I'll clap you right now." RP (3-17-16), p. 25. Lewis

interpreted this to mean that Page would shoot him. RP (3-17-16), p. 25.

Page continued to get into Lewis' face, spitting on him as Lewis

went back to his room. RP (3-17-16), p. 26. Page paced back and forth.



screaming at Lewis and saying he could do whatever he wanted to Lewis.

RP (3-17-16), p. 26. Page followed Lewis back to his room and dananded

Lewis return some clothing that Page had given Lewis. RP (3-17-16),

p. 26. Page continued to waive his gun. RP (3-17-16), p. 27. After Page

pointed the gun at Lewis, Lewis quickly gave the clothing back.

RP (3-17-16), p. 26.

After Page left Lewis' room, Lewis grabbed his own gun and went in

the hallway to leave. RP (3-17-16), p. 27. In order to leave the

residence, however, he had to pass by Page's bedroom door. RP (3-17-16),

p. 28. As Lewis left nis roan, he saw Page facing away just inside the

doorway entrance of Page's room. RP (3-17-15), p. 29. Page began to turn

back toward Lewis. RP (3-17-16), p. 29. Lad-s testified he feared Page

was going to shoot him and fired two shots at Page, which eventually

resulted in Page's death. RP (3-17-16), pp. 30, 32-33; RP (3-15-16),

p. 95.

Lewis left the residence in a panic and did not return until

Decemoer 11, 2015. RP (3-17-16), pp. 30 , 33. In the rreantLne, he threw

tne gun away in Snake Lake. RP (3-17-16), p. 31. After he returned to the

apartment, Lewis called 911 and reported that he had come home to find

his roorrraate lying on the floor, possibly dead. RP (3-3-16), pp. 46-47.

When police came to investigate, Lewis denied knowing anything about

Page's death. RP (3-7-16), pp. 26-29.

The record, as found by the trial judge himself, belies the

conclusion that there was no reasonable belief on the part of Mr. Lewis

that Mr. Page intended to inflict death or personal injury upon Mr. Lewis

during the events leading to Mr. Page's death. The trial judge

specifically found in convicting Mr. Lewis that Mr. Lewis aixi Mr. Page



had:

(a) an acrimonious relationship marked on occasion by fist figbts;

(b) that Mr. Page prevailed in the fist fights, one of which
resulted in Mr. Lewis having a separated shoulder and seeking
emergency assistance; and

(c) on the night in question, Mr. Page was looking to have a fist
fight with Nfc. L^s.

RP (3-24-16), p. 12.

There was also evidence introduced at trial that:

(a) Page had a history of anger problems reaching back to his
childhood;

(b) Page would "go off" on people for no good reason;

(c) Page admitted to his therapist that he felt anger and fury a
lot, often "going from 0 to 60";

(d) Page was expelled from college due to his anger management
problans;

(e) Page had tried to choke his prior roommate Mookie; and

(f) Page was fired from his job due to a confrontation at work.

RP (3-17-16), pp. 12-52.

There was further evidence introduced at trial showing that on

Decanber 8, 2014, the evening Mr. Page was slain, after Mr. Lewis came

home fron work Mr. Page:

(a) called Mr. Lewis into his room and belittled Mr. Lewis for no
apparent reason, calling Mr. Lewis a little bitch;

(b) wanted a fist fight with Mr. Lewis; and

(c) picked a gun up from off the bed and started waiving it around,
pointing it at Mr. Lans, threatening to "clap" Mr. Lewis;

(d) spat on Mr. Lewis telling Mr. Lewis he could do whatever he
want^ to do to Mr. Lewis, and continued to waive his gun at
Mr. L^is.

RP (3-17-16), pp. 21-26.

As there had been a cogent history of Mr. Page's assaultive and



felonious behavior against Mr. Lewis, the trial Court's finding that Mr.

Lewis' homicide was not justified was based upon untenable grounds. Ibis

is so because the judge's factual finding that Mr. Lewis "did not have a

reasonable belief of iraninent danger of harm, injury, or death" is not

supported Dy the record; indeed, the finding at issue is belied by the

record.

Because there is ample evidence to support Mr. Lewis' claim of

self-defense, the trial Court abused its discretion in finding contrary.

Because the trial Court alxised its discretion nere, the Appellate Court's

decision denying Mr. Lewis' PRP is in conflict with Littlefield, 153

\to.2d at 46-47 in tnat the record establisned here does not support the

trial Court's finding. ("A Court's decision... is based on untenable

grounds if tne factual findings are unsupported by the record...."). As

such, review is appropriate under RAP 13.4(b)(1).

F. CONCLUSigq

Tne trial Court abused its discretion when it found that Mr. Lewis

"did not nave a reasonable belief of iiiminent danger of harm, injury, or

death" because tdiat finding was not supported ty the record and is thus

based on untenable grounds. Littlefield, 133 VAi.2d at 46-47.

Because the trial Court's decision was based on untenable grounds,

the Appellate Court's decision denying Mr. Lewis' PRP is in conflict with

the Supreme Court's decision in Littlefield, 133 Wn.2d at 46-47. Ihis

Court should accept review in accordance with RAP 13.4(b)(1). Mr. Lewis

respectfully requests so.

Respectfully submitted this 13 dev of May 2018.

SCCC, ̂ 90418, H4-B134U
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

 

DIVISION  II 
 

STATE OF WASHINGTON,  No.  49006-4-II 

(cons. with 50076-1-II 

  

   Respondent,  

  

 v.  

  

CORY RANDON LEWIS,  UNPUBLISHED OPINION 

  

   Appellant. 

 

 

 

In re the Matter of the Personal Restraint of: No.  50076-1-II 

  

CORY RANDON LEWIS,  

  

  

    Petitioner.  

  

 

SUTTON, J. — Cory Randon Lewis appeals his conviction for second degree murder.  

Lewis’s direct appeal was consolidated with his Personal Restraint Petition (PRP).  In Lewis’s 

direct appeal, he argues that the trial court failed to create a sufficient record to review its decision 

to deny Lewis’s request for an exceptional downward sentence.  He next argues that his trial 

counsel was ineffective for not properly arguing that Lewis should have received an exceptional 

downward sentence.  Lewis also argues that the trial court improperly ordered a mental health 

evaluation as a condition of his community custody.  Lastly, he argues that the trial court 

improperly imposed a $200 criminal filing fee as a mandatory legal financial obligation (LFO).  

We hold that the trial court record is sufficient to permit review of Lewis’s sentence, his trial 
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counsel was not ineffective, the trial court properly ordered a mental health evaluation, and the 

trial court did not err by imposing the criminal filing fee.   

In Lewis’s PRP, he claims that the evidence is insufficient to support his conviction 

because his murder of Page was justified, and thus, the trial court erred in denying his request for 

an exceptional downward sentence.  Because the record is sufficient for review and the trial court 

entered findings of fact to support its decision that an exceptional downward sentence was not 

factually or legally supported, the trial court did not err in denying Lewis’s request for an 

exceptional downward sentence.  Lewis also claims that the trial court improperly calculated his 

offender score by including offenses that had “washed out.”  However, because the prior offenses 

did not wash out, the trial court properly calculated Lewis’s offender score.  Thus, we affirm his 

conviction and we deny Lewis’s PRP. 

FACTS 

 The State charged Lewis with second degree murder for the death of Cory Page.1  Lewis 

and Page were roommates and had a contentious relationship.  In September 2014, they had a 

physical altercation.  On December 7, Lewis and Page had another altercation that ended with the 

death of Page.  Lewis elected to waive his right to a jury trial and the case proceeded to a bench 

trial.   

At trial, Lewis testified that on December 8, he and Page got into an argument in Lewis’s 

room.  While the two were arguing, Page yelled at him, threatened to shoot him, and waived a gun 

around in the air. Lewis also claimed that Page pointed the gun directly at Lewis.  Lewis stated 

                                                 
1 The amended information also included a firearm enhancement.   
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that Page demanded some clothing back, and once Lewis gave Page the clothing, the argument 

ended.  After the argument, Lewis grabbed his own gun and went to leave the residence.   

As Lewis was leaving, Page was standing in his own doorway with his back to Lewis.  

Lewis then saw Page begin to turn and feared that Page would shoot him.  Lewis then shot Page 

twice.  As the first shot was fired, Page’s hand was up in the upper portion of his torso and the 

bullet went through his wrist, fracturing it, and then entered his chest, ultimately causing his death.  

At the time that he was shot, Page was not facing Lewis.  Either before or after the first shot, Page 

told Lewis to “chill.”  Verbatim Report of Proceedings (VRP) (Mar. 17, 2016) at 71; Clerk’s Papers 

(CP) at 56.  Lewis then fired a second shot that struck Page in the deltoid region of the right arm, 

fracturing his arm.  Lewis attempted to shoot Page a third time but the gun jammed.   

At trial, Lewis asserted that he acted in self-defense.  He testified that he was worried that 

Page might shoot him, but that he could not recall if Page had a gun in his hand before he fired the 

shots at Page.  Lewis stated that after he fired the shots, he left the residence, dumped the gun in a 

lake, and did not return to the home for several days.  When he returned home, Lewis called 911 

and reported Page’s death.  Initially, Lewis told the police that he did not know anything about 

Page’s death.  In an interview with the police, Lewis originally claimed innocence for Page’s death 

but ultimately admitted to killing Page.  During the interview, Lewis did not claim that he acted in 

self-defense, that Page had a gun in his hands when he took his clothes back, or that Page pointed 

a gun at him before he shot Page.  Lewis eventually showed the police where he disposed of the 

gun.   
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 At the trial, multiple officers testified to seeing Page’s gun on the floor next to his body.  

The medical examiner testified that one bullet struck Page’s hand, which was in front of his torso.  

This shot went through his wrist and entered his upper chest.  The medical examiner opined that 

the wounds would have made it difficult for Page to pull a trigger or grip anything.  Lastly, the 

medical examiner testified that it was these shots that caused Page’s death.   

 In order to support his claim of self-defense, Lewis called his therapist, Regina Hicks.  

Hicks testified that Lewis was a former client of hers.  Hicks established that Lewis had post-

traumatic stress disorder (PTSD), a mental disorder.  She said that the PTSD caused Lewis to have 

an exaggerated sense of threats and that Lewis was often defensive or reacted defensively to the 

threats.  Lewis was aware of his mental health issues and knew that they would often result in 

verbal and physical fights.  Hicks referred Lewis to anger management treatment to control his 

emotions.  Lastly, Hicks testified that Lewis had told her about his contentious relationship with 

Page. 

 After the bench trial, the trial court made findings of fact and conclusions of law.  The trial 

court found that “[a]fter Cory Page left [Lewis’s] room, the threat, if any, subsided.”  CP at 53, 

Findings of Fact (FOF) 6.  The court also found that “[w]hen Page left [Lewis’s] room, he (Page) 

did not have a firearm in his hands.”  CP at 52, FOF 5.  It also found that when Lewis shot Page, 

Page was not holding a firearm.  Lastly, the trial court found that at the time of Page’s death, Lewis 

“did not have a reasonable belief of imminent danger of harm, injury, or death.”  CP at 56, FOF 
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19.  The trial court ultimately found Lewis guilty of second degree murder.2  The trial court 

specifically concluded that “the State has proven beyond a reasonable doubt the absence of 

justifiable homicide in the murder of Cory Page.”  CP at 60, Conclusions of Law (COL) 6. 

At the sentencing hearing, defense counsel orally moved for an exceptional downward 

sentence on the grounds that Page, to a significant degree, had provoked the incident.  Defense 

counsel had not previously made the trial court or the State aware that counsel would be requesting 

a mitigated downward sentence.  Defense counsel cited RCW 9.94A.535 as the authority granting 

the trial court discretion to mitigate the sentence on the grounds that, to a significant degree, Page 

had provoked the incident.  Defense counsel also cited to an analogous case to support an 

exceptional downward sentence.3  The trial court, after taking a recess to consider the matter, 

denied the motion on the grounds that it found no basis to impose a mitigated sentence.  

Specifically, the trial court stated, 

I do not find under the provisions of RCW 9.94A.535 that there is a basis to depart 

from the standard range.  And I am familiar with the authority that was cited by 

[defense counsel].  And I don’t believe -- although it is an intellectually sound 

argument by [defense counsel], I simply don’t find there is a basis here. . . . I just 

don’t see there is a basis for this. 

 

VRP (April 28, 2016) at 28-29.  

The trial court calculated Lewis’s offender score to be a seven.  The trial court’s calculation 

included three prior class B felonies, three prior class C felonies, and Lewis’s current conviction.  

                                                 
2 Lewis was also convicted of unlawful possession of a firearm in the second degree, but does not 

appeal that conviction.   

 
3  VRP (Apr. 28, 2016) at 26; State v. Mary Pascal, 108 Wn.2d, 125, 736 P.2d 1065 (1987). 
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Lewis’s three class C felonies were (1) a conviction in January of 2006 for second degree unlawful 

possession of a firearm, (2) a conviction in May of 2006 for unlawful possession of a controlled 

substance, and (3) a conviction in October of 2009 for attempting to elude.  Defense counsel did 

not object to the inclusion of the class C felonies in the offender score calculation.   

The trial court then sentenced Lewis to a standard range of 300 months with 60 months on 

the firearm enhancement, and 36 months of community custody.  As a condition of community 

custody, the trial court ordered that the community corrections officer (CCO) could consider 

having the defendant undergo a mental health evaluation and treatment.  The judgment and 

sentence states “[p]er CCO consider mental health treatment [and] anger management.  Evid[ence] 

in trial, D[efendant] diagnosed w/ PTSD.”  CP at 35.  The trial court also imposed LFOs, including 

a $200 criminal filing fee.  Lewis filed a timely direct appeal and PRP.  Lewis appeals his 

conviction for second degree murder and his judgment and sentence, including the court ordered 

mental health evaluation.   

ANALYSIS 

I.  SUFFICIENCY OF THE RECORD FOR REVIEW 

 Lewis argues that the record is insufficient to permit appellate review of his sentence 

because the trial court made a legal error when it did not sufficiently enumerate its reasons for 

denying his request to impose an exceptional downward sentence.  We disagree and hold that 

because the trial court properly exercised its discretion and stated its reasons why it denied an 

exceptional downward sentence, the trial court did not err.  
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Under RCW 9.94A.535(1)(a), a trial court has the discretion to downwardly depart from 

the standard sentencing range if it finds that “[t]o a significant degree, the victim was an initiator, 

willing participant, aggressor, or provoker of the incident.”  We review the trial court’s decision 

not to impose an exceptional downward sentence if the court refused to exercise its discretion or 

it relied on an impermissible basis for its decision.  State v. McFarland, 189 Wn.2d 47, 56, 399 

P.3d 1106 (2017).  “[A] trial court that has considered the facts and has concluded that there is no 

basis for an exceptional sentence has exercised its discretion, and the defendant may not appeal 

that ruling.”  State v. Garcia-Martinez, 88 Wn. App. 322, 330, 944 P.2d 1104 (1997).  

 Here, the trial court found that 

[w]hen Page left the defendant’s room, he (Page) did not have a firearm in his hand. 

 

[a]fter Cory Page left the defendant’s room, the threat, if any, subsided . . . . 

 

CP at 52, 53, FOF 5, 6.  The trial court rejected the notion that Lewis was under imminent danger 

of harm, injury, or death from Page.  Specifically, it stated, 

I do not find a basis under the provisions of RCW 9.94A.535 that there is a basis to 

depart from the standard range.  And I am familiar with the authority that was cited 

by [defense counsel].  And I don’t believe—although it is an intellectually sound 

argument by [defense counsel], I simply don’t find there is a basis here. . . . I just 

don’t see there is a basis for this. 

 

VRP (Apr. 28, 16) at 28-29.   

The trial court specifically found that any conduct or threat by Page, if it existed, had 

subsided and did not justify the murder by Lewis.  The trial court rejected the arguments by defense 

counsel that Lewis was in fear for his life or in fear from suffering great bodily harm at the time 

he shot Page.  Because the trial court stated its reasons why an exceptional downward sentence 
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should not be imposed, the record is sufficient for appellate review.  Because the record is 

sufficient for our review, the trial court properly exercised its discretion under RCW 9.94A.535 

when it ruled that an exceptional downward sentence was not factually or legally supported.  Thus, 

we hold that the trial court did not err in sentencing the defendant within the standard range. 

II.  INEFFECTIVE ASSISTANCE OF COUNSEL 

 Lewis argues that his trial counsel was ineffective because he did not sufficiently brief or 

explain that Page’s conduct, as the provoker under 9.94A.535(1)(a), was a mitigating factor that 

justified the trial court imposing an exceptional downward sentence from the standard sentencing 

range.  Specifically, defense counsel requested that a sentence of 120 months be imposed when 

the standard range was between 216 to 316 months.  We disagree and hold that Lewis’s trial 

counsel was not deficient. 

 A claim of ineffective assistance of counsel presents a mixed question of fact and law 

reviewed de novo.  State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916 (2009); Strickland v. 

Washington, 466 U.S. 668, 690, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).  To prevail on a claim 

of ineffective assistance of counsel, Lewis must show that (1) his trial counsel's representation was 

deficient and (2) his trial counsel’s deficient representation prejudiced him.  Strickland, 466 U.S. 

at 687-88; State v. Thomas, 109 Wn.2d 222, 225, 743 P.2d 816 (1987). 

The first prong is met by the defendant showing that the performance falls “‘below an 

objective standard of reasonableness.’”  State v. Grier, 171 Wn.2d 17, 33, 246 P.3d 1260 (2011) 

(quoting Strickland, 466 U.S. at 668).  A defendant alleging ineffective assistance must overcome 

“a strong presumption that counsel’s performance was reasonable.”  State v. Kyllo, 166 Wn.2d 
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856, 862, 215 P.3d 177 (2009).  “‘When counsel’s conduct can be characterized as legitimate trial 

strategy or tactics, performance is not deficient.’”  Grier, 171 Wn.2d at 33 (quoting Kyllo, 166 

Wn.2d at 863).  The second prong is met if the defendant shows that there is a substantial likelihood 

that the misconduct affected the verdict.  State v. Lewis, 156 Wn. App. 230, 240, 233 P.3d 891 

(2010).  A defendant’s failure to meet their burden on either prong will be fatal to a claim of 

ineffective assistance of counsel.  Kyllo, 166 Wn.2d at 862. 

 Lewis argues that “it was deficient performance for defense counsel not to cite [State v.] 

Whitfield and make it an essential part of a more zealous advocacy for the mitigated sentence Lewis 

was requesting.”  Br. of Appellant at 13; State v. Whitfield, 99 Wn. App. 331, 994 P.2d 222 (1999).  

In Whitfield, the trial court imposed an exceptional downward sentence based on the mitigating 

factor that the victim was the provoker of the incident.  Whitfield, 99 Wn. App. at 333.  The trial 

court agreed with the defendant that, to a significant degree, the victim was the provoker of the 

incident, and thus, imposed an exceptional downward sentence from the standard range.  Whitfield, 

99 Wn. App. at 333.  On appeal, the State argued that, as a matter of law, the victim’s 

nonthreatening words were insufficient to provoke the assault and that the defendant’s response 

was not proportionate.  Whitfield, 99 Wn. App. at 335.  Division One affirmed the trial court’s 

determination that verbal provocation is a sufficient mitigating factor to invoke an exceptional 

downward sentence from the standard range and that the defendant’s response to the initial 

provocation need not be proportional.  Whitfield, 99 Wn. App. at 337-38. 

 Whitfield is distinguishable because here the issue is whether there was any provocation at 

all when Lewis shot Page, not whether Page’s provocation was sufficient.  Thus, whether or not 
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defense counsel cited to Whitfield, it would not have changed the trial court’s determination 

regarding whether a mitigated exceptional downward sentence was factually or legally supported 

under RCW 9.94A.535(1)(a).  Therefore, because the outcome of the sentencing would not have 

been affected by his counsel citing to Whitfield, Lewis fails to show the prejudice prong of the 

Strickland test.  Strickland, 466 U.S. at 687.  Therefore, we hold that Lewis’s claim of ineffective 

assistance of counsel fails. 

III.  MENTAL HEALTH EVALUATION AS A CONDITION OF COMMUNITY CUSTODY 

 Lewis next argues that the trial court erred when it ordered a mental health status evaluation 

under RCW 9.94B.080 as a condition of community custody without first determining whether he 

was a mentally ill person as defined under RCW 71.24.025.  We disagree.  

We review the imposition of community custody conditions for an abuse of discretion.  

State v. Johnson, 184 Wn. App. 777, 779, 340 P.3d 230 (2014).  A trial court abuses its discretion 

if its decision is manifestly unreasonable, is exercised on untenable grounds, or for untenable 

reasons.  State v. Dye, 178 Wn.2d 541, 548, 309 P.3d 1192 (2013). 

 RCW 9.94B.080 states, 

The court may order an offender whose sentence includes community 

placement or community supervision to undergo a mental status evaluation and to 

participate in available outpatient mental health treatment, if the court finds that 

reasonable grounds exist to believe that the offender is a mentally ill person as 

defined in RCW 71.24.025, and that this condition is likely to have influenced the 

offense.  

 

Under RCW 9.94B.080, a trial court may “order a mental health evaluation only if the court finds 

[the defendant] ‘is a mentally ill person as defined in RCW 71.24.025’ and mental illness likely 
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‘influenced the offense.’” State v. Shelton, 194 Wn. App. 660, 675-76, 378 P.3d 230 (2016) 

(emphasis added), review denied, 187 Wn.2d 1002 (2017).  

 RCW 71.24.025 defines a “mentally ill person” as a person who has a condition that is 

caused by a mental disorder or presents a likelihood of serious harm.  Former RCW 71.24.025(27) 

(2016).  A mental disorder is “any organic, mental, or emotional impairment which has substantial 

adverse effects on a person’s cognitive or volitional functions.”  Former RCW 71.05.020(29) 

(2016). 

 Here, the trial court heard testimony from Lewis’s therapist that Lewis had PTSD, a mental 

disorder, his PTSD made him more aggressive, and his PTSD had a substantial adverse effect on 

his cognitive and volitional functions.  In the judgment and sentence, the trial court found that 

Lewis’s mental impairment had an adverse impact on his functioning, and the trial court’s finding 

stated, “Per CCO consider mental health treatment [and] anger management.  Evid[ence] in trial, 

D[efendant] damaged w/ PTSD.”  CP at 35.  Thus, the trial court found that Lewis was a mentally 

ill person as defined in RCW 71.24.025, based on his mental health history and its impact on his 

functioning.  Because the trial court made this finding, it had the discretion under RCW 9.94B.080 

to order a mental health evaluation and did not abuse its discretion.  Thus, we affirm the trial 

court’s decision to order a mental health evaluation as a condition of Lewis’s community custody. 

IV.  IMPOSITION OF THE CRIMINAL FILING FEE 

 Lewis next argues that the trial court erred when it imposed a criminal filing fee of $200.  

Specifically, Lewis states that “by directing only that the defendant is ‘liable’ for the criminal filing 

fee, the [l]egislature did not create a mandatory fee.”  Br. of Appellant at 19; RCW 36.18.020(2)(h).  
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Lewis argues that the word “liable” does not necessarily mean “obligated.”  Br. of Appellant at 19.  

We disagree. 

Washington courts have consistently affirmed that such LFO fees are mandatory.4  State v. 

Lundy, 176 Wn. App. 96, 103, 308 P.3d 755 (2013); State v. Blazina, 174 Wn. App. 906, 911 n.3, 

301 P.3d 492 (2013).  Thus, we do not engage in statutory interpretation and we affirm the trial 

court’s imposition of the criminal filing fee. 

PERSONAL RESTRAINT PETITION 

I.  LEGAL PRINCIPLES 

To be entitled to relief in a PRP, the petitioner must establish by a preponderance of the 

evidence either constitutional error that resulted in actual and substantial prejudice to the 

petitioner, or a nonconstitutional error that resulted in a complete miscarriage of justice.  In re 

Pers. Restraint of Cross, 180 Wn.2d 664, 676, 327 P.3d 660 (2014).  Here, Lewis alleges a 

constitutional error in his sufficiency of the evidence claim and alleges a nonconstitutional error 

in the alleged miscalculation of his offender score. 

To make a prima facie showing, the petitioner must present the evidence that is available 

to support the factual allegations underlying the claim of unlawful constraint.  In re Pers. Restraint 

of Yates, 177 Wn.2d 1, 18, 296 P.3d 872 (2013).  A petition must state with particularity facts that, 

                                                 
4 Lewis argues that this court has a “split of authority” regarding whether the fee is mandatory.  

Br. of Appellant at 20-21.  However, he cites to a footnote in an unpublished case for this 

proposition.  Br. of Appellant at 21; State v. Schechert, 2016 WL 2654604 *3, n.5.  Because we 

do not make holdings in footnotes or unpublished cases, we do not address this argument.  See GR 

14.1(a). 
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if proven, would entitle the petitioner to relief—bald assertions and conclusory allegations are not 

enough.  Yates, 177 Wn.2d at 18. 

 If the petitioner’s allegations are based on matters outside the existing record, he must also 

demonstrate that he has competent, admissible evidence supporting the allegations.  Yates, 177 

Wn.2d at 18.  If the evidence is based on knowledge in the possession of others, the petitioner must 

present their affidavits, with admissible statements, or other corroborative evidence.  Yates, 177 

Wn.2d at 18.  Factual allegations must be based on more than speculation, conjecture, or 

inadmissible hearsay.  Yates, 177 Wn.2d at 18.   

II.  TRIAL COURT’S FINDING OF FACT THAT THE MURDER OF PAGE WAS NOT JUSTIFIED 

 Lewis claims that the evidence presented at his bench trial was insufficient to support a 

conviction for second degree murder because his murder of Page was justified by provocation.  

Lewis claims that the trial court’s finding of fact 19 is not sufficient to support the trial court’s 

conclusion that he was guilty of second degree murder.  Finding of fact 19 states that “[a]t the time 

of murdering [Page] [Lewis] did not have a reasonable belief of imminent danger of harm, injury, 

or death.”  CP at 57, FOF 19.  The relevant conclusions of law state, 

3. That the State has proven that [Lewis] is guilty beyond a reasonable doubt of the 

crimes of MURDER IN THE SECOND DEGREE [] . . . in that, on or about the 7th 

day of December, 2014, [Lewis] did unlawfully and feloniously act with intent to 

cause the death of another person, [Page], thereby cause the death of [Page], a 

human being, and in the commission thereof was armed with a 

firearm . . . . 

. . . .  

6. The State has proven beyond a reasonable doubt the absence of justifiable 

homicide in the murder of [Page]. 

7. The State has proven beyond a reasonable doubt [that Lewis] did not have a 

reasonable fear of injury, harm or death at the time of murdering Mr. Page. 
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CP at 59, 60, COL 3, 6, 7.  To determine whether sufficient evidence supports a conviction, we 

view the evidence in the light most favorable to the State and determine whether any rational trier 

of fact could have found the elements of the crime beyond a reasonable doubt.  State v. Homan, 

181 Wn.2d 102, 105, 330 P.3d 182 (2014).  Following a bench trial, we review “whether 

substantial evidence supports the findings of fact and, if so, whether the findings support the 

conclusions of law.”  Homan, 181 Wn.2d at 105-06. 

 “Substantial evidence” is “evidence sufficient to persuade a fair-minded person of the truth 

of the asserted premise.”  Homan, 181 Wn.2d at 106.  Unchallenged findings of fact are verities 

on appeal.  Homan, 181 Wn.2d at 106.  If the record contains conflicting testimony, this court will 

not disturb the trier of fact’s credibility and weight determinations.  State v. Camarillo, 115 Wn.2d 

60, 71, 794 P.2d 850 (1990). 

 We review challenges to conclusions of law de novo.  Homan, 181 Wn.2d at 106.  “Where 

a conclusion of law is erroneously labeled as a finding of fact, we review it de novo as a conclusion 

of law.”  State v. Z.U.E., 178 Wn. App. 769, 779 n.2, 315 P.3d 1158 (2014).  “‘Circumstantial 

evidence and direct evidence are equally reliable’ in determining the sufficiency of the evidence.”  

State v. Kintz, 169 Wn.2d 537, 551, 238 P.3d 470 (2010) (quoting State v. Thomas, 150 Wn.2d 

821, 874, 83 P.3d 970 (2004)). 

 A person is guilty of second degree murder when that person, with intent to cause the death 

of another person, but without premeditation, causes the death of such person unless the killing is 

justified.  RCW 9A.32.050(1).  A killing is justified if the murderer reasonably believed that the 

victim had the intent to inflict death or great personal injury, reasonably believed that there was 
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imminent danger of such harm being accomplished, and used such force as a reasonable prudent 

person would in similar conditions.  RCW 9A.16.050, 020. 

Here, Lewis admitted that he shot Page after they argued, but claimed self-defense because 

he was in fear of imminent harm at the time that he shot Page with his firearm.  However, the trial 

court heard testimony from various officers and the medical examiner which indicated that the 

murder was not done in self-defense.  The trial court found the officers’ and the medical examiner’s 

testimony credible, that Lewis did not initially claim self-defense, and that Page did not have a gun 

in his hands when Lewis shot him.   

The trial court found that Page did not have a firearm when he left Lewis’s room, and that 

when Page left Lewis’s room any threat to Lewis, if one had ever existed, had subsided.  CP at 53, 

FOF 6.  The trial court concluded that Lewis’s testimony that he was in fear from Page at the time 

Lewis shot Page was not credible.  CP at 53, COL 7. 

Because we defer to the trier of fact for credibility determinations, and we view the 

evidence and the reasonable inferences in a light most favorable to the State, there was evidence 

sufficient to prove beyond a reasonable doubt that Lewis intended to cause the death of Page.  As 

discussed above, substantial evidence was presented to support the trial court’s findings of fact, 

including finding of fact 19, that Lewis’s murder of Page was not done while Lewis was under a 

belief of imminent danger of harm, injury, or death.  CP at 53, FOF 6.  These findings of fact 

support the trial court’s conclusion that the murder of Page was not justified.  Thus, Lewis’s claim 

fails. 
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III.  PRIOR CONVICTIONS IN OFFENDER SCORE CALCULATION 

 Lastly, Lewis claims that the trial court improperly calculated his offender score when it 

included six prior convictions.  He claims that he remained crime free for the five years preceding 

his current conviction for second degree murder.  Lewis claims that the following class C felony 

convictions wash out: the 1999 felony harassment conviction, the 2006 second degree unlawful 

possession of a firearm conviction, and the 2009 attempting to elude a pursuing police vehicle 

conviction.  Lewis claims that, because these convictions wash out, his offender score was 

improperly calculated.  Preliminarily, the 1999 felony harassment conviction was not included in 

the offender score calculation.   

 Under the “wash out” provision of RCW 9.94A.525(2)(c), prior class C felony convictions 

are excluded in a defendant’s offender score when, since the last date of release from confinement 

of a felony conviction or entry of the judgment and sentence, the offender has spent five 

consecutive years in the community without committing any crime that subsequently results in a 

conviction.  Here, Lewis committed three prior class C felonies between 2005 and 2009.  Lewis’s 

last release date from custody was February 10, 2010.  He was charged in this case on January 27, 

2015 and subsequently convicted of second degree murder on December 7, 2014.   

Lewis committed a crime that resulted in a conviction prior to the five year wash out period.  

Because Lewis has not spent five consecutive years in the community without committing any 

crime that subsequently resulted in a conviction, his three prior class C felony convictions did not 

wash out.  Thus, because the three class C felony convictions did not wash out, the trial court 
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properly included them in the calculation of his offender score.  Therefore, Lewis’s claim fails.   

We affirm Lewis’s conviction and we deny his PRP. 

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

  

 SUTTON, J.  

We concur:  

  

JOHANSON, P.J.  

BJORGEN, J.  

 


